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Court Holds 
Juries Needn’t 
Be Unanimous 
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Washington Post Staff Writer 

The Supreme Court ruled 
5 to 4 yesterday that a man 
on trial in a state court may 
be found guilty by a less 
than unanimous jury. 

Breaking sharply with tradi- 
tion and its own precedents of 
the past decade, the court held 
that the Constitution is satis- 
fied when only a “substantial” 
or “heavy” majority of jurors 
is convinced of the guilt of the 
accused. 

The decision, which might 
have gone the other way if the 
justices had been able to set- 
tle the issue a year ago, was 
reached on the votes of the 
four appointees of President 
Nixon, who joined with Jus- 
tice Byron R. White in sustain- 
ing conviction by. 9 to 3, 10 to 
2 and 11 to 1 in Louisiana and 
Oregon. 

The unanimity rule, which 
dates from the 14th century in 
Anglo-American judicial his- 
tory but was discarded by 
Britain in 1967, remains in 
force in federal courts because 
one of the swing justices, 
Lewis F. Powell Jr,, alone de- 
clared that the Sixth Amend- 
ment demands it for federal 
but not state courts. 

Thus, for the first time since 
the Warren Court constitu- 
tional “revolution” began a 
decade ago, a provision of the 
Bill of Rights was applied 
with less than full force to the 
states, although only one 
member of the court favored 
the distinction. 

_ No lower limits were estab- 
lished, but concurring Justice 
Harry A. Blackmun warned 
that a bare majority rule, such ! 
as 7 to 5, .“would afford mej 
great difficulty.” 

Dissenters argued that noth- ! 
ing in the court’s reasoning j 
precluded such a narrow ma- 
jority, or even a 3 to 2 or 2 to ! 
1 jury vote, since the high 
court ruled in 1970 that a jury 


of fewer than 12 members is 
permissible under the same 
Sixth Amendment. 

White, author of both the 
1968 opinion extending jury 
trial rights to the states and 
the 1970 opinion on jury size, , 
said the origins of the unanim- 1 
ity- rule were obscured in the ! 
Middle Ages but were no more | 
a 20th Century requirement j 
than the 12-member jury. 

He said the purpose of a' 
jury— the placement of a de-j 
fendant’s peers between him 
and an oyerzealous prosecutor 
or a biased judge — was 
equally well served with or 
without unanimity. 

He denied that the decision 
would produce verdicts based 
on a lower standard of proof 
than the current command 
that juries be persuaded “be- 
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yond a reasonable doubt” for 
conviction. 

Also rejected was the argu- 
ment that minority groups, 

I which have battled for genera- 
tions to win even nominal rep- 
resentation on juries, could be 
wiped out because the major- 
ity could simply ignore the 
views of the minority without 
fear of a hung jury. 

The state’s interest in effi- 
cient “administration of jus- 
tice” is served by a procedure 
Sthat helps to avoid hung juries 


and retrials. White said. He in- 
dicated that the unanimity 
rule might still hold firm for 
capital cases. 

Under the majority rules of 
Louisiana, Oregon and a few 
other states, a defendant could 
be acquitted by a majority 
vote which otherwise would 
produce a hung jury. 

If the majority-rule princi- 
ple spreads to more states, one 
result could be strengthened 
bargaining power in the hands 
of prosecutors as defense ; 
counsel weigh the realization 
that there may be fewer hung 
juries. 

Joining with White, Powell 
and Blackmun were Chief Jus- 


tice Warren E. Burger and 
Justice William H. Rehnquist. 
The late Justice Hugo L. 
Black, who was replaced by 
Powell, often spoke sharply 
against a “watered down” ap- 
plication of the Bill, of Rights 
to the states. The late Justice 
John Marshall Harlan, who 
was replaced by Rehnquist, 
dissented sharply from the 
1970 ruling on jury size. 

The cases were heard last 
year but were set for reargu- 
| ment, which was held only 
i after Powell and Rehnquist 
! took their seats. 

Justices William O. Douglas, 
William J. Brennan Jr., Potter 
Stewart and Thurgood Mar- 


shall each filed long and 
strongly worded dissenting 
opinions. 

_ ‘'Until today,” said Stewart, 
“it has been universally under- 
stood that a unanimous ver- 
dict is an essential element of 
a Sixth Amendment jury trial. 

. . . The court has never before 
been so impervious to reality 
in . this area.” 

Marshall argued that the 
doubts of a single juror should 
be sufficient to show that a 
prosecutor has failed to carry 
his burden of proof. Douglas 
said the decision sprang from 
“a ‘law and order’ judicial 
mood.” 



